Claims Report

United States Army Claims Service

Personnel Claims Notes
Don’t Throw [t Out

The Army recently lost an appeal because claims office per-
sonnel told the claimant he could discard broken items. This
was wrong advice; broken items misst be kept for carrier inspec-
tiom.

The claimant, a Hi=utenant colonel, sweed expensive Baccarat
and Atlantiz crystal which was delivered broken. He shipped
toventy-four crystal glasses of varying size. four crysial decant-
ers, eight coasters, and a crystal punch bowl with twelve crysial
glasses, The total value was $1450. Unforunately, the claimant
followed the advice of the claims affice and disposed of the bro-
ken crystal.

The carrier $ent a repair person 10 the shipper's home well
within the forty-five day inspection perind. When the carries
discovered that the crystal had been discarded, it informed the
clalme office that it intended 1o deny all liability because it had
been denibed itz right to inspect,

In Mational Forwanding,' the Compiroller Genernl noted that
“[a] carrier cannot usually avoid being held prima fixcie liahle
for boss of damage to the howsshold goods it ransports merely
becauss circumstances prevent it from inspecting the damage.
This general rule applies where the carrier’s conduct contributed
in any manner 10 is failure to inspect.”™

In this situation, however, the general rule did not apply be-
cause the carrier complied with all requirements and did not com-
promise its inspection rights. The Comptroller General noted
that;

Our decisions alse recognize thal a camier is
not liahle when it vigorously pursues i in-
spection rights within the time permitted in its
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contract; the shipper discards the damaged ilem
within the time that the carrier was permitted
i inspect it and before the canrier kad the op-
partunity to do so, and the record indicates that
the carrier had a substantial defense involving
facts discoverable by inspection.”

Digcarding the broken crystal violated two Military-Industry
Memorondums of Understanding (MOU), The MOU on Loss
and Damage doss nat permit disposal of broken glass prior to
carrier inspection.* The MOU on Salvage specifically indicates
that broken crystal items worth more than 330 must be refnined
for carmier salvage® The Army was fold to refund the entire
$1450,

The Army appealed arguing that the carrier did not deserve a
“winadfall” as the inventory clearly reflected shipment of crystal,
The Army agreed that the claimant should not have thrown out
the ervatal, but also contanded that the carrier should be partially
linhle, suggesting a reduced liability of $915.60, a figure based
on a mare moderately priced crystal.

The Compiraller Gereral rejected this attempt st compromise
and reaffirmed its prior holding® sating. “As we found in our
ariginal decision, it is undisputed that the carrier pursued its in-
spection rights and that the Army did not accord such rights.™

A similar situation occurred in Srevens Worldwide Van Lines*
In Stevens, a shipment was delivered to Alsbama, and the ship-
per subsequently relocaied to Flonida. All of the items were
moved, except a damaged water bed which the soldier gave o a
neighbor to repaic The neighboer in Alabama could nat repair
thie water bed and threw itous. Though the Comperolber General
denied the camrier’s argument that it was denied #ls right to in-
spect for the items moved to Florida, the Comperolier General
allowed offset for the water bed. The Compiroller General noted
that the carrier vigorously pursued is inspection rights, but the
water bed was discarded before it could inspect, and prioe to the
termination of the carrier’s inspection pariod.
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Claims offices must inform soldiers that the carrier has aright
to timely inspection of damaged items, and that items should not
be disposed of prior to the termination of the inspection period.
It would be wise to have soldiers telephone the claims office
before they dispose of any article. If the carrier’s forty-five day
inspection period has expired (i.e., forty-five days have passed
since dispatch of the last DD Form 1840R, Notice of Loss or
Damage), it may be permissible to discard the item. However, if
it appears that the.full depreciated value may be paid for the
item, then the question of salvage is important. In that case, it
would be wise to ask the carrier if it has any interest in the item
for salvage purposes. If the carrier is interested, then the item
must be kept for possible salvage. Detailed records of these
phone calls must be made on the chronology sheet. Ms. Schultz.

Unclear Correspondence
In some cases, letters sent to claimants are either unclear or
justplain confusing. Phrases like “have not substantiated,” “failed
to show proof of tender,” and “no proof of ownership” may be

clear to claims personnel, but are not clear to claimants. Such

confusion often results in a request for reconsideration that might
have otherwise been avoided. .

A claim recently sent to the United States Army Claims Ser-
vice (USARCS) for reconsideration involved a request for $75
for a broken vase. The field office allowed $20 and told the
claimant he had not substantiated the value claimed. The claim-

ant requested reconsideration asking what he needed to do. The

field office again replied that he had “failed to substantiate his
claim” and sent the file to the USARCS.

Such confusing responses waste time and this particular re-
sponse led to a request for reconsideration, requiring the field
office to draft a seven paragraph memorandum forwarding the
claim to the USARCS. A better approach is to draft a personal-
ized letter telling the claimant the reason for the adjudication in
plain, simple English. Anything less than the full amount claimed
may not satisfy the claimant but knowing the full reason for the
settlement may make it more acceptable. Mr. Lickliter.

Tort Claims Note
Problems with Settling Environmental Claims

Unique issues are involved in the handling of claims based
upon environmental contamination, or toxic torts, under the Fed-
eral Tort Claims Act (FTCA).? - The term “toxic tort,” which has
become a generally accepted legal phrase, is used to refer to a
wide variety of factual situations which range from very specific
single incidents with a definite number of claimants and no long-

? 28 U.S.C. §§2671-2680 (1994).
10 42 U.S.C. §§ 9601-75 (1995). ‘

1 10 US.C. § 2701 (1996).

term tort risks (such as a pipeline bréak involving limited dam-
age to adjacent property), to very general allegations of liability -
for neurotoxic or other deleterious effects caused by specific
chemicals in our industrial operations.

For the claims officer in the field, it can be mtmudatmg to

* deal with a claim based upon an allegation of damage from'a -

toxic substance allegedly released by the Army. Though the in-
vestigation of a toxic tort is similar to that of other claims, know-
ing some basic initial steps can help focus your actions.

A toxic tort is often defined or classxﬁed by arange of charac-
teristics. Like any claim, the complexity of the facts surround-
ing the claim often determines the scope of the investigation
required. Are there many potential claimants? Is the contamina-
tion widespread and migratory? Are the claims for present as
well as future personal injuries? Are the claims based on an
isolated event with allegations of only property damage? Are
the causation issues highly technical or readily ascertainable?

Tort damage issues are complicated by the potential for addi-
tional non-tort related liabilities because of environmental regu-
latory statutes, such as the Comprehensive Environmental
Response, Compensation, and Liability Act (CERCLA).** More-
over, the resolution of tort liability may need coordination with
ongoing investigations and cleanup activities conducted pursu-
ant to the Defense Environmental Restoration Program (DERP)"!
or with other active facility operation and maintenance funded
response actions. The DERP is a statutory program that autho- -
rizes the Secretary of Defense to carry out a program of environ-
mental restoration at current and formerly used defense sites
without resorting to either Superfund or Environmental Protec-

‘tion Agency (EPA) jurisdiction. Investigations are performed

by the United States Army Corps of Engineers (USACE). Itis
important to note that these programs do notcreate any new FTCA
remedies, nor is action taken under them an admission of liabil-
ity under the FTCA.

Potentially complex damage issues involve the diminution of
property values, loss of income, and other elements of property
damages that are often difficult to determine when there are on-
going remedial efforts and long-range clean-up plans. Environ-
mental claims amenable to settlement at the administrative stage
are often isolated incidents. At times, they allege damages that
are both relatively easy to determine and readily distinguishable
from DERA response obligations.

‘Keep in mind that filing a claim is an administrative require-
ment prior to filing suit under the FTCA. For claims involving
large environmental damages, the filing of the administrative
claim is often done only because it is a necessary prerequisite to
litigation.
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As a practical matter, the settlement of an environmental claim

as an ordinary tort is likely only if it involves property damage.

If personal injury or wrongful death are either alleged or a future

nossibility. the handling of the claim will be done in consultation
with the Environmental Law Division, Office of the Judge Ad-

vocate General, and Environmental Torts Branch, Civil Division,

Department of Justice.

The initial response from the responsible Area Claims Of-
ficer or Claims Processing Officer should include the following

steps:

a. Upon receipt, send a copy of what you believe may be
an environmental claim to your USARCS Area Action Officer.
A determination will be made whether the claim should be pro-
cessed as an environmental claim. If so, the USARCS will no-
tify ETB and ELD for instruction.

b. For claims involving active installations or activities,
notify your local military or Department of the Army civilian

environmental law specialists who are located at either the in-
stallation or MACOM level to determine whether there is a file
on the site in question. -

¢. For claims involving closed installations or activities,
contact the USACE Headquarters’ Environmental Restoration

" Division's Formerly Used Defense Sites (FUDS) Branch in Wash-

ington, D.C., at (202) 761-1272 for information on the USACE
district that might be involved in DERP-FUDS related activities
at the site. Involved districts, though not responsible for dealing
with FTCA claims at FUDS, can provide historical information,
the status of any ongoing or planned investigations or clean ups,
and technical data on contaminants present on the site.

d. Determine the stage and status of the clean up which
may take several years to complete. The legal staff must ensure
that the command and the civilian community understand that if
an installation elects to take affirmative responsive action, it is
done under DERP and not because of FTCA tort liability. Mr.
Savino.
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